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Re: MUR 6383 

Dear Mr. Hugfaey: 

This constitutes the response of Fisher for Ofaio and Jan Roller, as Treasurer (collectively, tfae 
"Committee") to tfae compldnt filed by Dan LaBotz on September 20,2010. Insofar as it 
pertdns to the Conimittee, this compldnt shodd be dismissed. 

Under 11 C.F.R. § 110.13, media outiets may stage a candidate debate featuring at least two 
candidates, provided that tiie debate is not structured to promote or advance one candidate over 
anotfaer. The stagmg organization "must use pre-established objective criteria to determine | 
which candidates may participate in a debate."' Tfae compldnt dleges tfaat a series of debates ! 
staged by the Ohio Newspaper Organization ("ONO"), featuring Democratic Senate candidate 
Lee Fisher and Republican Senate candidate Rob Portman, did not comply with 11 C.F.R. 
§ 110.13 and therefore constituted an impermissible corporate contribution under 2 U.S.C. 
§ 441 b(a). The compldnt fiuther dleges that by "knowingly conspir[ing] witfa ONO and its 
corporate members te construct exclusive debates m violation of 11 C.F.R. § 110.13(a)(2)," Mr. 
Fisher and Mr. Portman knowingly accepted hnpermissible corporate contributions under 2 
U.S.C.§441b(a).^ 

The First Amendment's guarantee of press fireedom mandates that tfae Federd Election 
Conunission (tfae "Commission") give stagmg orgamzations (wfaicfa are press entities) sigmficant 

' 11 C.F.R. § n0.13(c). 

^ Sea Conipl.il 43. 
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leeway in how they structure debates. Compldnts dleging a violation of section 110.13 "must 
be addressed initfae larger context of the overall statutory exemption of media orgamzations 
Bating as sucfa fixim tfae statutoiy profaibition cn corporate contributions and expenditures made 
in connection witfa Federd elections."̂  This "larger context, with its implications for First 
Amendment press finedoms, sfaould faave an effect upon the level of evidentiary showing 
required of media organizations in order for them to meet the standards for staging debates set 
forth in tiie Committee's regulations."̂  For.example, the Commission has sdd that "where the 

H media exemption might apply, general statements by press entities that they complied with tiie 
^ Act, with ody minimd descriptions of the criteria may be acceptable."̂  

^ Given the sigmficant leeway afforded to media staging organizations, Mr. LaBotz's compldnt 
has no merit The Conunisdon faas consisteutiy dismissed compldnts by "tfaird party candidates 
wfao appealed to receive margind electoral support and evidence littie to no campdgn 
organization."̂  Mr. LaBotz fiills into tfais category. On Election Day, he finished a distant fifth 

^ place, with only 0.68 percent of the vote.̂  Conversely, Mr. Fisher and Mr. Portman finished 
^ witfa 96.25 percent of tfae vote combined and were the top two candidates throughout the entire 

generd election period.' Mr. LaBotz's mimscute base of support vdidates ONO's decision to 
exclude him fiom tfae debate.' 

Even if ONO did not coniply witfa section 110.13, tfaere would still be no violation by the 
Committee. Tfae Commission's regdations place tfae burden of complying witfa section 110.13 
on the staging organization; tfaey do not reqmre candidates to iidependentiy detennine wfaetfaer 
the staging organization has complied with section 110.13. In MURs 4451 and 4473, for 
example, the Commission rejected the Office of General Counsd's recommendation to find 
reason to believe tfaat tfae Clinton/Gore and Dole/Kemp committees violated Commission 

' Fint General Counsers Report, MURs 49S6,4962, and 4963 (Oct 25,2000), at 17-18. 

UdtttlS. 

^ First General Counsel's Report. MUR S39S (Jan. 13,200S). at 11. 

* General Counsel's Report. MURs S817, S827,5829.5836,5847, S8S2,5858. and S863 (collectively, tlie "2006 
Debate Cases") (Mar. 22,2007). at 2. 

' See hMD://vote.sos.state.oii.ua/Dls/enfpublic/f?p=130:6:0 (last visited on November 11,2010). 

* id.; httD://elections.nvtimes.com/2010/fi)recasts/8enate/ohio (last visited on November 11,2010). 

' See Commissioners Mason, Toner, Mcî onaid, Smitii, and Tiiomas, Statement of Reasons, MUR S2S4 (June 11, 
2003X at n. S (noting tfiat complainant's ftilure to win more than 2 percent of die vote "vaiidateld] Hampden-
Sydney's use of criteria."). 
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regulations by accepting invitations to participate in tfae 1996 presidentid debates.'̂  

The legislative histoiy of section 110.13 confinns tfais. Wfaen it promdgated tfae revised version 
of section 110.13 in 1995, the Commission explicitiy stated that section 110.13 does "not oeqdre 
staging orgamzations... to reduce their objective criteria to writuig and to make the criteria 
avdlable to dl candidates befiire the debate."" Because section 110.13 does not even reqdre 
staging organizations to make tfadr criteria avdlable to candidates (or the public), it cannot 

^ possibly require tfae candidates to independentiy evduate tfae vdidity of tfaose criteria or the 
1̂  staging organization's compliance witfa them. 

^ Moreover, Mr. LaBol̂ s warning letter to the- Cominittee did not establish tfaat ONO faad violated 
(iŝ  section 110.13. Mr. LaBotz's September 10 letter asserted tfaat Mr. Fisfaer and Mr. Portman were 
<̂  invited "simply because of [tiieir] party affiliation," ui violation of 11 CF.R. § 110.13(c).'̂  The 
^ letter, however, offered no credible evidence to support tfais ddm. Tfae letter dleges tfaat Mr. 
P LaBotz was never offered an opportunity to demonshnte tfaat he satisfied ONO's criteria. The 
^ regdations, however, do not guarantee such an opportumty to every candidate. Likewise, Mr. 

LaBotz's ddm tfaat "no reputable opinion poll m Ofaio establisfaed tfaat [Fisher and Portman] 
were the 'top two' officid candidates in Ohio Ibr tfae Umted States Senate" is belied by every 
public poll conducted in tfae race.'̂  

At the time it accepted ONO's invitation to participate in the debate, the Committee was unaware 
tfaat ONO used anything otfaer tiian objective criteria in selecting candidates to participate. Tfae 
Committee resjiectfiilly requests tfaat tiie Cominission promptly dismiss tfaese compldnts. 

Very trdy yo 

Marc E. Elias 

*® See abo First General Counsefs Report, MURs 49S6.4962, and 4963 (dismissing allegations egainst tiie Gore 
and Bradley presidential campaigns fiir participating in presidential primary debates). 

" Corporate and Labor Organization Activity; Express Advocacy and Coordination widi Candidates; Final Rule, 60 
F.R. 64260,64262 (Dec. 14,199S); First General Counsel's Report. MURs 4956.4962, and 4963, at 25 (noting that 
Commission lias "specifically stated tint the regulations do not require the criteria to be reduced to writing or shown 
to candidates in advance."). 

" While a staging organization may not use the nomination by a major political party as the sole criterion on which 
to base an invitation, "nomination by a major party may be one ofthe criteria." 60 F.R. at 64262. 

" See httoy/elections.nvtimes.com/2010/farccaa«s/senate/ohio (tast visited on November 11.2010). Even if die 
ONO had used die Commission on Presidential Debates' criteria, he still would not have qualified tt> participate, 
because he was not receiving 15 percent ofthe popular vote in reputable opinion polls. 
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